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COLUMBIA 

LAW REVIEW. 

Vol. XVI. DECEMBER, 1916. No. 8 

POWERS AND THE RULE AGAINST 
PERPETUITIES. 

EFFECT OF LEGISLATION AUTHORIZING SALE OF TRUST PROPERTY. 

The question of the application of the rule to these powers 
has lost a great deal of its practical importance in consequence 
of the legislation adopted in modern times in many jurisdictions 
empowering the courts to authorize sales, &c., 41 of trust property 
in cases where there is no power or the power conferred is for 
any reason ineffectual. If in any jurisdiction where such legis- 
lation is in force a doubt should arise as to the validity of the 
title passing under the power, the parties would probably be able 
to resort to the jurisdiction of the court and thus avoid any ques- 
tion. 

POWER TO LEASE. 

The case of a power in a trustee to lease the trust property is 
subject to a different principle. The lease creates no freehold 
estate and has no effect on the vesting of the future interest in the 
fee. The question of how far the lessee may assert his title 
against a future interest vesting after the making of the lease is 
entirely apart from the Rule against Perpetuities. It is probable 
that the only effect of the power is to make the lease binding as 
against all parties in interest."* 2 The circumstances that the prop- 

41 Challis, Real Property (3rd ed.) 194. In England, Settled Land Act 
of 1882, see, Peters v. Lewes & E. G. Ry. (1881) 18 Ch. D. 429, reversing 
16 Ch. D. 703. In Pennsylvania, Act of April 18, 1853, Pamph. Laws p. 503; 
cf. Hutchison's Appeal (1876) 82 Pa. 509, where the court said that the 
statutory control over the exercise of the power vested in the court would 
prevent its exercise contrary to the Rule against Perpetuities. 

""In Barnum v. Barnum- (1866) 26 Md. 119 the clause conferring power 
to lease expressly provided that any lease made was to continue for its 
stipulated time, notwithstanding the prior termination of the trust. 
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erty is subject to a lease is immaterial if the future interest vests 
in time. 4 * 

There is so great a dearth of authority on the point that there 
is room to suspect that the general opinion in practice is that the 
Rule against Perpetuities is not involved; in other words, that 
the limitation made by the exercise of the power by way of a 
lease is not a limitation subject to the rule. The notion appears 
in some of the cases that a long term lease is obnoxious to the rule. 
This is a misapprehension. The interest of the lessee vests im- 
mediately upon the making of the lease, and even if the rule is 
applicable the circumstance of its long duration is immaterial. 
Such a lease is, if anything, a restraint on the enjoyment of the 
fee. It is never a restraint on alienation. The few cases which 
have been found are collected in the note.** 

The question as to application of the Rule against Perpetuities 
to limitations under a power of sale in a trustee is not involved in 
the case where there is a restriction on the exercise of the power 
preventing the sale of the property. Such a restriction is a re- 
straint on alienation. The circumstance that the restriction ex- 

"Lewis, Perpetuities 547, notes that powers of leasing stand on a 
different footing because they do not operate to change- title or the interest 
of the party beneficially interested to some other property. Mr. Gray, 
Rule against Perpetuities (3rd ed.} § 487, see note 3 on p. 406, says, that 
a power to lease is not an exception to the Rule against Perpetuities. _ 2 
Sugden (8th ed.) 327 et seq., in discussing powers to lease does not notice 
any objections to them on the ground of perpetuity. 

"In Barnum y. Barnum (1866) 26 Md. 119, the cestui que trust was 
entitled to terminate the trust because the limitations violated the Rule 
against Perpetuities and the power to lease fell with the trust. 

In Pennsylvania Horticultural Society v. Craig (1913) 240 Pa. 137, 87 
Atl. 678, there was an application by cestui que trust to terminate the 
trust The trust was held valid and a lease of thirty years made by the 
trustee not in violation of a restraint of alienation imposed on the trustee 
by the terms of the trust. 

A lease for 999 years by a tenant for life is not objectionable, 2 Sug- 
den, Powers (8th ed.) 363, 364. In Collins v. Foley (1884) 63 Md. 158, 
there was a gift by will to trustees for A for life then for the children of 
A and their descendants who should be living at A's death, the trustees 
to have full power to lease with consent of life tenant and at his death 
■with consent of court. A died leaving four children one of whom reached 
21 in 1875; in 1876 the trustees leased a part of the trust property for 99 
years. It was held the power was valid but it was not clear how the case 
arose, the discussion being chiefly directed to whether the power was a 
limitation on alienation. In Hutchison's Appeal (1876) 82 Pa. 509, where 
it was held that partition would not lie because there was an active trust, 
the court in a per curiam opinion said by way of dictum, the trustee being 
vested by the trust, with power to rent or sell at his option that the 
trustee would be subject to the control of the court by statute if he under- 
took to make leases contrary to the policy of the law which forbids per- 
petuities. 
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tends into a remote period measured by the statement of the Rule 
against Perpetuities does not make the case one of an application 
of the rule. Thus, in the case of In re Raphael** a testator by 
will conferred on trustees power of sale (general) exercisable 
after the death of a tenant for life. By codicil he directed that no 
portion of his real estate should be sold until thirty years after his 
death. It was held upon a summons to construe the will that the 
30 years limitation was void but that it was separable from the 
general power of sale which remained valid after the death of the 
tenant for life. 

So also a covenant not to sell except upon certain conditions 
contained in a voluntary declaration of trust is not a power but 
a restraint on alienation. 49 

POWER OF A TRUSTEE AS TO THE EQUITABLE TITLE. 

An equitable power is a power to affect the equitable estate of 
the cestui que trust, such as powers in a trustee to make advances 
out of principal, fix the proportions in which one or more of the 
cestuis que trustent shall share the fund, pay over such part or 
parts of the income as they may think fit to the cestuis que trustent, 
etc. Such powers exist only between the trustee and the cestui 
que trust, and have nothing to do with the legal title and may be 
exercised so as to create a remote equitable limitation. 47 

A question as to the validity of the limitations under the power 
may arise on an application by the cestui que trust to have the 
terms of the trust carried out. 48 Where the cestui que trust is ask- 
ing for the legal title, and the trust is invalid as a restraint on his 
ownership, no question as to any limitations under the power 

"(1903) 3 N. S. Wales St. Rep. 196. 

"See Winsor v. Mills (1892) 1S7 Mass. 362, 32 N. E. 352. The cir- 
cumstance that the land was not to be sold except with the consent of A 
did not give A a power. He could not produce any change in the title 
to the land. See Gray, Rule against Perpetuities (3rd ed.), § 509-M. 

"An example will illustrate the distinction: suppose a gift to A in 
trust for B and C for life, and after the death of the survivor, to X and 
his heirs, with power in the trustee to apportion the income between B 
and C in such proportions as he shall think fit. This is the power to affect 
the equitable estate. Suppose a gift to A in trust for B for life, and after 
his death to his children then living, for their lives, and after the death 
of the survivor, to the Y charity, with power in the trustee to sell the 
trust property at such times and at such prices as he may think best. This 
is a power to affect the legal title. 

a B. g.— Duke of Marlborough v. Godolphin (1759), 1 Eden 404. 
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seems to be before the court because in such case the power falls 
with the trust and can never be exercised. 49 

The equitable interests created by the trustee in exercising 
the power are created by the donor of the trust because they are 
made by the trustee under the special power without which he 
would be unable to create them. 80 Consequently, the period pre- 
scribed by the rule runs from the time of the creation of the trust, 
and the limitations made by the trustee under the power are judged 
as to their remoteness accordingly. This seems clear on authority, 
although the case has never been separately discussed by the text 
writers. 81 The few cases which have been found are collected in 
the note. 82 

It seems that if the power must necessarily be exercised in time, 
the limitation will be valid notwithstanding invalid limitations 
might have been created by the exercise of the same power. 

"Mainwaring v. Baxter (1800) 5 Ves. 457. In this case there was a 
settlement by deed with power in the trustees to raise_ five thousand 
pounds at any time during the continuance of the trust, which was remote. 
On application of the cestui que trust, the conveyance of the legal title 
was decreed. 

"The same principle applies here as in the case of special powers of 
appointment. 

"This principle is well put by Lord Keeper Nottingham in Duke of 
Marlborough »._ Godolphin (1759) 1 Eden 404, at p ; 417, where he said, 
"One would think it strange that it should be admitted, (particularly in 
a court of equity, the jurisdiction of reason) that the Duke of Marl- 
borough could not limit his estate to Duke George for life, with remainder 
to his sons in tail male, because it is locking up the estate beyond the 
duration allowed by law, but that he may deliver the keys to another, and 
impower him to do that, which he himself could not." 

"Duke of Marlborough v. Godolphin (1759) 1 Eden 404, trust 
for an estate tail, with power in the trustees, upon the birth of every son 
of each tenant, for life, to revoke the trust and limit the property to such 
sons for their lives, with remainder to their sons in tail male. The court 
refused to decree the execution of the power. Ferrand v. Wilson (1845) 
4 Hare 344. Power in trustees to cut timber for the purpose of settle- 
ment, was held a power to receive and invest the annual profits of the 
estate until a tenant in tail should attain twenty-one, an event which might 
not occur until a remote period. It was held that the tenant in tail ex- 
pectant of the present life tenant was not entitled to any accounting of 
timber cut during the life of the preceding tenant nor to an account of 
the timber felled during the period to which the power might have been 
lawfully extended as such powers had not been apportioned. See Mars- 
den, Perpetuities 244, 245, for comments on this case. lit re De Sommery 
[1912] 2 Ch. 622. Power to pay capital or income to nephew, wife, child 
or children held separable and valid as to nephew and void as to nephew, 
wife, child or children. Question arose on summons to determine whether 
trust for nephew, wife, children was void for remoteness. See also At- 
tenborough v. Attenborough (1855) 1 Kay & J. 296; Bartlett v. Sears 
(1908) 81 Conn. 34, 70 Atl. 33; Floyer v. Bankes (1869) L. R. 8 Eq. 115; 
cf. Quinlan v. Wickman (1908) 233 111. 39, 84 N. E 38; Wagner v. Wag- 
ner (1909) 149 111. App. 73. 
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No case, however, of an equitable power in a trustee has been 
found in which this principle has been involved. 

A power in a trustee as to the equitable title may be exercisable 
at all times during the continuance of the trust, and may therefore 
be exercisable within and without the period prescribed by the 
rule. 53 

The opinion has been expressed that a limitation by the trus- 
tee in such a case made by the exercise of the power within the 
period would be void. 54 

While no decision in point has been found it seems that on the 
general analogy arising from the application of the rule in other 
cases that the opinion is correct. There is however some author- 
ity to the contrary. 55 

A case may therefore arise where the trust will be valid for a 
longer period than that during which the equitable power in the 
trustee may be exercised so as to create a valid limitation. 58 

In the case, however, of a direction to a trustee to accumulate 
income the accumulations under the exercise of the power will 
be sustained pro tanto. 

"Thus, suppose a gift to X in trust for A an unmarried person, for 
life, then to his oldest son for life, then to X a living person, and his 
heirs, with power in the trustee to make advances out of principal to the 
various life tenants in such sums and at such times as he may in his dis- 
cretion, think proper. An advance to the son forty years after the father's 
death, if the son lived that long, would be remote and invalid, and in such 
case the trustee would be answerable to X for the unlawful disposition 
of the principal. 

"Gray, Rule against Perpetuities (3rd ed.) § 246. Where there are 
no statutes authorizing a substituted trustee to exercise a personal dis- 
■creation, it may be argued that such powers are not remote, as they must 
necessarily be exercised during the life or lives of the trustee or trustees 
appointed under the will; see remarks of the court, Allison, P. J., in 
Pennsylvania Co. v. Price (Pa. 1870) 7 Phila. 465 at 469. If the power 
is limited to be exercised only during the life of A an advance under 
it during that time would be valid. Mr. Gray's remarks are confined to 
discretion. There is no distinction between a discretion and a power in 
this respect. 

"In Bartlett v. Sears (1908) 81 Conn. 34, 70 Atl. 33 the trustee had 
power any time after children came of age to enlarge their estates to a 
fee and it was held without much discussion that the power was valid if 
exercised at the majority of the children, that is, that the trustee could 
at that time create limitations which would be valid within the rule al- 
though there was apparently a power exercisable at a remote period. 

"Thus, suppose a gift in trust for a daughter for life, and after her 
death to her children for life, and after the death of the children to the X 
•charity, with power in the trustee to advance $5,000 out of the principal 
to any cestui que trust during the continuance of the trust. The exercise 
of the power subsequent to twenty-one years after the death of the 
■daughter will create an invalid limitation and yet the trust may remain 
for many years after that period. 
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A direction or authority in a trustee to accumulate income 
should be referred to in passing as it is a case of a power in a 
trustee as to the equitable title. Two cases may arise. 1. Where the 
direction or authority is with respect to an income vested in a 
cestui que trust under the terms of the trust and there is no gift 
of the accumulations to any one else. In this case the direction to 
accumulate is a restraint on the enjoyment of the income by the 
cestui que trust and void if it is void at all as a restraint on enjoy- 
ment. 2. Where there is a direction to accumulate income and a 
direction to pay over the accumulations in a specific way. Here 
there is a gift of a fund based on accumulated income and the party 
to whom the fund is given takes an interest therein arising at a 
future time, which is subject to the application of the Rule against 
Perpetuities. 

POWERS IN TRUST. 

A power in trust is a direction to dispose of the property in the 
manner specified, and the interests taking effect under the power 
are directly created by the donor. The period prescribed by the 
rule begins to run, therefore, from the date of the creation of the 
power. This is so clear that it has never been questioned, and 
this part of the subject presents little difficulty. The ordinary 
case of such a power is a power of sale. If the limitations are such 
that the interests of the donees in the proceeds take effect at a 
remote period, they are void ; consequently the power out of which 
they are to arise has no other reason for existence and becomes 
useless. A court of equity will not permit the person who is to 
exercise it to proceed in the matter, because to do so would assist 
him in the creation of a perpetuity. Nor on the other hand will 
it compel the exercise of the power on behalf of any one claiming 
to take under the void limitations. 07 

It is not the power that is remote, but the interest limited to 
take effect upon the exercise of the power. Where the person 
or persons entitled to the proceeds take an immediate vested in- 
terest therein or an' interest which vests or must vest within the 
period prescribed by the rule, the limitations are obviously valid, 
and the person or persons entitled, or all of them if more than one, 
can permit the property to remain unsold for such period as they 
may see fit. If they do so the circumstances presented do not call 
for the application of the Rule against Perpetuities. They can, 

■"Merlin v. Blagrave (1858) 25 Beav. 125. ~~ 
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however, at any time, with the assistance of a court of equity, 
compel a sale. It will be observed that the power of the parties 
entitled to compel an exercise is the result of the validity of the 
limitations, and not the validity of the limitations the result of the 
power to compel. 88 

While the conventional phrase has been adopted the better 
expression as pointed out by Mr. Gray would be that there is a 
trust in the form of a power. 69 

The case which generally arises is where there is a power of 
sale limited to be exercised at a remote period with the interest 
in the proceeds vesting at the time of sale. In these cases the 
exercise of the power is necessarily a condition precedent to the 
vesting and the limitations are consequently void under the rule 
making the period run from the time of the creation of the power. 80 

POWERS OF APPOINTMENT. 

A power of appointment may be restricted as to the objects 
in favor of which it may be exercised, as a power to appoint to 
children, which is called a special power of appointment, or as 
to the manner of its exercise, as a power to appoint by deed or 
will. A power unrestricted as to its objects is called a general 
power. Such a power may be exercisable by will only or by deed 
or will, and each case is sometimes referred to as a general power. 
It is often important to distinguish between the two cases and we 
shall accordingly indicate which one is referred to. 

Powers of appointment will therefore be discussed under the 
headings of (1) special powers (2) general powers. 

The Rule against Perpetuities applies to all limitations made 
by the exercise of a power of appointment and the sole difficulty 
is as to the time from which the period prescribed by the rule 
begins to run. 

It is clear, under all the authorities, that where the power is 

ra Mr. Gray does not bring this point out. His remarks, Rule against 
Perpetuities (3rd ed.) §§ 486-509-J, are not clear. 

"25 Harvard Law Rev. 2. 

"Hale v. Pew (1858) 23 Beav. 335; Merlin v. Blagrave (1858) 25 
Beav. 125; Floyer v. Bankes (1869) L. R. 8 Eq. 115; In re Wood [1894] 
2 Ch. 310; Goodier v. Johnson (1881) 18 Ch. D. 441; In re Bewick [1911] 
1 Ch. 116; Dawson v. Lancaster (1903) 28 Pa. C. C. 657. Under the 
provisions of the N. Y. Revised Statutes the period runs from the time 
of the creation of the power. Matter of Will of Butterfield (1892) 133 
N. Y. 473, 31 N. E. 515; Buchanan v. Tebbetts (1893) 69 Hun 81, 23 
N. Y. Supp. 244; Murray v. Murray (1887) 7 N. Y. St. Rep. 391; cf. Es- 
tate of Heberle (1909) 155 Cal. 723, 102 Pac. 935. 
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restricted as to objects, the period prescribed by the rule runs 
from the time of the creation of the power. 61 The reason is not so 
clear. 

Mr. Lewis says : 62 it is because "the maxim quod facit per alium 
facit se necessarily implies that that, which is not allowable for an 
individual to do himself, must be equally improper when effected 
in the person of another," consequently, a limitation too remote 
is equally objectionable when made by another to whom has been 
entrusted a power of appointment not commensurate with the entire 
ownership of the property. This reason does not go far enough. 
It does not explain why the maxim quod facit applies. It is sub- 
mitted that this maxim applies because the tenant of the particular 
estate is enabled to do something not incident to his estate, and 
his capacity to so act depends on the power, not on his title, con- 
sequently, he is doing something on the authority of another 
person, and not in his own right. The act, therefore, of the 

"In the following cases where there was a special power of appoint- 
ment the remoteness of the appointments made by the donee was de- 
termined by making the period prescribed by the rule run from the time 
of the creation. Routledge v. Dorrill (1794) 2 Ves. Jr. 356; Kampf v. 
Jones (1837) 2 Keen 756; Phipson v. Turner (1838) 9 Sim. 227; Griffith 
v. Pownall (1843) 13 Sim. 393; Peard v. Kekewich (1852) 15 Beav. 166; 
Morse v. Martin (1865) 34 Beav. 500; see Gray, Rule against Perpetuities 
(3rd ed.) 426, n. 1. Wilkinson v. Duncan (1861) 30 Beav. Ill s. c. 7 Jur. 
N. S. 1182; D'Abbadie v. Bizoin (1870) 5 Ir. Eq. 205; Webb v. Sadler 
(1872) L. R. 14 Eq. 533; Slark v. Dakyns (1874) L. R. 10 Ch. App. 35; 
In re Brown and Sibly's Contract (1876) 3 Ch. D. 156; Blight v. Hartnoll 
(1881) 19 Ch. D. 294; see Marsden, Perpetuities (1883) 239 and Gray, 
Rule against Perpetuities (3rd ed.) 399 n. 1 for comments on this case. 
Von Brockdorff v. Malcolm (1885) 30 Ch. D. 172; In re Coulman (1885) 
30 Ch. D. 186; Cooke v. Cooke (1887) 38 Ch. D. 202; Tredennick v. 
Tredennick [1900] 1 Ir. 354; In re Hallinan's Trusts [1904] 1 Ir. 
452; In re Bowles [1905] 1 Ch. 371; In re Thompson [1906] 2 Ch. 
199; White v. Commissioner for Stamps (1908) 8 N. S. Wales St Rep. 
287; In re Norton [1911] 2 Ch. 27; In re Chrichton's Settlements (1912) 
56 Sol. L. J. 398; Bartlett v. Sears (1908) 81 Conn. 34, 70 Atl. 33; Stone 
v. Forbes (1905) 189 Mass. 163, 75 N. E. 141 ; Albert v. Albert (1887) 68 
Md. 352, 12 Atl. 11 ; Thomas and Pennington v. Gregg (1892) 76 Md. 169, 
24 Atl. 418; Graham v. Whitridge (1904) 99 Md. 248, 57 Atl. 609; Reed 
v. Mcllvain (1910) 113 Md. 140, 77 Atl. 329; Hillen v. Iselin (1895) 144 
N. Y. 365, 39 N. E. 368, s. c. 67 Hun 444; Re Phillips (1913) 28 Ont. 
L. Rep. 94; Heald v. Briggs (1910) 83 Conn. 52, 74 Atl. 1123, provisions 
of Connecticut Statutes involved. Smith's Appeal (1879) 88 Pa. 492; 
Gardette's Estate (Pa. 1883) 1 Phila. 264; Brown v. Trust Co. (1906) 123 
Ky. 775, 97 S. W. 421. Under the New York Revised Statutes the period 
runs from the time of the creation of the power in all cases of powers of 
appointment. Genet v. Hunt (1889) 113 N. Y. 158, 21 N. E. 91 ; Dana v. 
Murray (1890) 122 N. Y. 604, 26 N. E 21; In re Bankers Trust Co. 
(1913) 143 N. Y. Supp. 843, 92 Misc. Rep. 375. See as to New York 
Law, article by Stewart Chaplin, "Period of Suspension under an Instru- 
ment in Exercise of a Power." 10 Columbia Law Rev. 495. 

"Perpetuities, 322. 
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donee of the power is considered very properly as the act of the 
donor of the power. The case is really that of a gift to a person 
unascertained, and that ascertainment is left in the discretion of 
the donee of the power." 

That this is so appears from the wording of all powers, e. g., — 
to A for life, and after his death to such persons as he shall by 
will appoint. The limitation here is directly to the persons to be 
appointed by A, and they become certain immediately upon his 
death, having exercised the power. The case therefore, comes 
squarely within the wording of the rule, because the future in- 
terest is limited at the time of the creation of the interest to such 
persons as shall be ascertained, the limitations under which ascer- 
tainment must vest within life or lives, &c, from the time of the 
creation of the power under which they are to be ascertained.** 

Where the appointee joins in a settlement executed in pursuance 
of the power the case is regarded as if the appointment had been 
made to him in fee and he had then made the limitations contained 
in the settlement. In such a case the period prescribed by the rule 
runs from the date of the execution of the power. 06 

"This is well stated in the case of Robinson v. Hardcastle (1787) 2 
Term Rep. 241. 

"Mr. Gray, Rule against Perpetuities (2nd ed.) § 514, gives as a rea- 
son that were this not so, each tenant for life might appoint for life, and 
an indefinite series of life estates created, and thus the very evil at which 
the rule is aimed, would exist. It is submitted, however, (1) that this is 
simply saying that the exercise of the power does create a remote estate, 
whereas, the question is, is the limitation too remote? (2,) That it gives 
a reason calling for the rule forbidding restraints on alienation and not 
the Rule against Perpetuities and does not, therefore, solve the problem. 
The learned author made no change in this statement in the 3rd edition 
although it may be inferred from his language in 26 Harvard Law Rev. 
720, that he was inclined to the view set forth in the text. 

°In a number of such cases where there was a special power of ap- 
pointment the question was whether the settlement could properly include 
objects outside the special power and it was held that it could on the 
principle stated in the text, and although the limitations of the settle- 
ment were remote dating from the creation of the power no question of 
remoteness was raised or discussed. Langston v. Blackmore (1755) Amb. 
288; Gosset's Settlement (1854) 19 Beav. 529; Wright v. Goff (1858) 22 
Beav. 207; Fitzroy v. The Duke of Richmond (1859) 27 Beav. 190; Irwin 
v. Irwin (1859) 10 Ir. Ch. 29; Daniel v. Arkwright (1864) 2 Har. & M. 
95; Cooke v. Cooke (1887) 38 Ch. D. 202. In Wombwell v. Hanrott 
(1851) 14 Beav. 143, the limitations were not remote, and in White v. St. 
Barbe (1813) 1 V. & B. 399, the discussion was as to what amounted to 
such concurrence on the part of the appointees of the will. In Birley v. 
Birley (1858) 25 Beav. 299, the question was whether the settlement was 
a breach of the power. In Salmon v. Gibbs (1849) 3 De. G. & Sm. 343, 
the appointment was invalid because made in pursuance of an unlawful 
agreement with one of the appointees. So also in Pryor v. Pryor (1864) 
2 De G. J. & S. 204, the appointment was held void in equity because made 
upon a bargain for the benefit of persons not objects of the power. 
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Where a donee of a power restricted as to objects delegates 
the power the delegation will be subject to the same restrictions 
and consequently the period prescribed by the Rule against Per- 
petuities will still run from the time of the creation of the power 
in judging the validity of the limitations created by the exercise 
of the second power. No case on this point has beeen found 
however. 

Where, however, such a donee appoints an absolute estate to an 
object of a power the restriction imposed in the creation of the 
power both as to objects and as to the running of the period pre- 
scribed by the Rule against Perpetuities ceases and the case stands 
so far as such an owner is concerned as if there never was such a 
power. 68 

The law, furthermore, is that the appointment of a life estate 
to the object with general power to appoint by deed or will is the 
appointment of an absolute ownership because the appointee can 
give himself the fee. Therefore both as to the restriction as to 
objects imposed by the donor of the first power, as well as to the 
running of the period prescribed by the Rule against Perpetuities 
the appointee stands as an owner of an absolute estate. 97 

The same rule applies where there is a life estate with general 
power to appoint by will only. In such case the appointee can 
exercise a power by will in favor of objects other than those 
specified in the creation of the original power. The donee is re- 
garded so far as objects are concerned as if he were an absolute 
owner although he is not such an owner either in fact or by way 
of fiction. 68 

This principle has been applied also in considering the appli- 
cation of the Rule against Perpetuities to the limitations created 



M Carr v. Atkinson (1872) L. R. 14 Eq. 397; Romilly, M. R. at 401 said, 
'This is an attempt to create a new power, which cannot be created, in a 
person who was merely an object of the power." 

"Farwell, Powers (2nd ed.) 292, citing Bray v. Bree (1834) 2 CI. & F. 
453 and Jebb v. Tugwell (18SS) 7 De G. M. & G. 663. 

"Morse v. Martin (186S) 34 Beav. 500. A father under a power to 
appoint to his children appointed a share to a daughter for life for her 
separate use with remainder as she should by will appoint. Held a good 
execution of the power of the father. Romilly, M. R. said at 503 "I 
think it quite settled that in dealing with powers, when you give the ap- 
pointee the_ absolute power of disposing of the property you make an ap- 
pointment in favor of that person." This means not as to remoteness 
but that a power to appoint to A is well executed by riving A a life es- 
tate with power to appoint. (Not that a life estate with power to appoint 
gives practically a fee.) Gray, Rule against Perpetuities (3rd ed.) 
.§ 526a. 
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by the exercise of such a power by will. This will be referred to 
further under the discussion of general powers to appoint by will. 

GENERAL POWERS OF APPOINTMENT. 

General powers of appointment, that is, powers unrestricted as 
to the objects, have given rise to some difficulty. Two cases may 
arise: (1) general power to appoint by deed or will, (2) general 
power to appoint by will only. We will discuss these in the order 
named. 

GENERAL POWER TO APPOINT BY DEED OR WILL. 

Where there is a general power to appoint by deed or will, the 
donee may appoint by deed and give himself the fee. He will be 
regarded as having done that which he might have done, and, by 
way of fiction, as being the owner in fee at the time of the execu- 
tion of the power, and the period prescribed by the rule will begin 
to run from that time. 89 

Mr. Gray says : T0 that it is because the donee is practically the 
owner since he can appoint to himself in fee in his lifetime. While 
this describes the situation, it does not altogether bring out the 
reason why he is practically the owner of the fee. 

Where, however, the donee appoints by deed an estate less 
than a fee, the validity of the limitations will be judged by the 
remoteness from the time of the creation of the power 71 because the 
appointment by deed of less than an absolute ownership pre- 
cludes the possibility of entertaining the fiction that the donee has 
made himself the owner of the fee. 72 

Where, however, such a power has been conferred to be exer- 
cised at a remote period, some doubt has been raised 73 as to 
whether the same exception applies on the ground that since the 
donee may not exercise the power to give himself the fee until 

"Lewis, Perpetuities 483-484; Gray, Rule against Perpetuities (3rd ed.) 
§ 524, n. 3 on 432, and authorities cited. Mifflin's Appeal (1888) 121 Pa. 
205, 15 Atl. 525. Dictum Sergeant J. in Thompson v. Garwood (Pa. 1838) 
3 Wharton 287 at 306, 31 Am. Dec. 502. 

"Rule against Perpetuities (3rd ed.) § 524. 

"Eno v. Eno (1847) 6 Hare 171. 

"Where, however, the power exercisable by deed or will is restricted 
as to its objects, the case is that of a special power and the period pre- 
scribed by the rule accordingly runs from the time of the creation of the 
power. Gray, Rule against Perpetuities (3rd ed.) § 525. 

"Remoteness of General Powers, J. L. Thorndike, 28 Harvard Law Rev. 
664. 
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a remote period, there is a possibility that the limitations created 
by the exercise of the power may be subject to a remote condition 
precedent." 

If the period prescribed by the rule begins to run from the 
time of the exercise of the power, then that exercise cannot be 
remote from any period of time. It will not do to say that the 
period runs from the time of the exercise of the power in deter- 
mining the validity of the limitations, when the power happens to 
be exercisable only at a period which is not remote from the 
creation of the power, and then say that the period runs from the 
time of the creation of the power when the power is exercisable 
at a period remote from its creation. And even if this inconsistent 
view be adopted, since the donee is regarded as the owner in fee 
at the time of exercising the power, on the fiction that he has 
done that which he might have done, it seems just as possible, in 
the case put, where he has had the opportunity to give himself the 
fee within the period prescribed, to entertain the fiction that the 
donee shall be regarded as having given himself the fee within the 
period prescribed by the rule. Furthermore, the power to will 
being dependent on and destructible by the power to appoint by 
deed, is a power existing by the sufferance of the owner of the 
fee, and therefore it is immaterial if it may be exercised at a 
period remote from the time of the creation. 

No other cases have been found except those cited in the 
note, and under them the law probably is, at least in England, 
that no valid limitations can be created by the exercise of the 
power. 

GENERAL POWER TO APPOINT BY WILL. 

When we consider the other case of a general power to appoint 
by will only, we come upon a considerable conflict of opinion as 
to whether the period prescribed by the rule runs from the time 
of the creation of the power or from the time of its exercise. It 
has been contended that a power to appoint only by will stands, 

"In Bray v. Bree (1834) 2 CI. & F. 453, the limitations created by the 
exercise of such a power were held valid. In Morgan v. Gronow (1873) 
I/. R. 16 Eq. 1, the limitations were held void, although in point of fact 
vesting in time, under the influence, however, of the erroneous notion that 
an appointment to a person unborn at the date of the creation of the 
power violates the rule. In In re Hargreaves (1889) 43 Ch. D. 401, it 
was held that the power could never be exercised so as to create a valid 
limitation. Mr. Gray, Rule against Perpetuities (3rd ed.) § 477, is of the 
opinion that such a power is "not obnoxious to the Rule against Per- 
petuities." 
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from its nature, in the same category as a special power of appoint- 
ment, that the donee acts under the authority of the donor entirely 
outside the scope of his interest in the land. This view is sup- 
ported by a number of text writers, 70 and by the overwhelming 
weight of authority. These cases do not require any special notice 
as they proceed on the same principle as powers restricted as to • 
objects. 78 

There are, however, several English cases in support of the 
proposition that the donee of the power to appoint by will is in the 

"Gray, Rule against Perpetuities (3rd ed.) § 526 et seq. Mr. Gray is 
of the opinion that the period runs from the time of the creation of the 
power. Marsden, Perpetuities p. 250, citing In re Powell (1869) 39 L. J. 
Ch. 188. At p. 250, Mr. Marsden says, "The donee of a general power of 
appointment has, as regards the operation of the Rule against Perpetuities, 
the same capacity of disposition as an absolute owner", citing 1 Sugden, 
Powers (8th ed.) 395-396. Mr. Marsden does not say whether he means 
by a general power a power to appoint by deed or will. It may be assumed 
that he does since in the next paragraph he speaks of a general power to 
appoint by will. 

"In these cases of a power to appoint by will only, unrestricted as to 
objects, the validity of the limitations made by the exercise of the power 
were judged by their remoteness from the time of the creation of the 
power. Bristow v. Boothby (1826) 2 Sim. & S. 465, s. c, 4 L. J. [O. S.J 
Ch. 88. See Gray, Rule against Perpetuities (3rd ed.) § 476a, for a dis- 
cussion of this case. In re Powell's Trusts (1869) 39 L. J. Ch. 188, see 
excellent statement of James, V. C. at 189, 190. Wollaston v. King (1869) 
L. R. 8 Eq. 165; Morgan v. Gronow (1873) L. R. 16 Eq. 1; In re Har- 
greaves (1889) 43 Ch. D. 401; In re Phillips (1913) 28 Ont. L. R. 94; 
Smith's Appeal (1879) 88 Pa. 492, discussed Gray, Rule against Perpetui- 
ties (3rd ed.) § 523; Foulke, Rule against Perpetuities in Pennsylvania 
§ 395 : Lawrence's Estate (1890) 136 Pa. 354, 20 Atl. 521 discussed Foulke, 
op. at. § 396; Ronckendorff's Estate (1892) 11 Pa. C. C. 447 discussed 
Foulke, op. cit. § 397; Boyd's Estate (No. 1) (1901) 199 Pa. 487, 49 Atl. 
297, discussed Foulke, op. cit. § 398; Fell's Estate (Pa. 1905) 14 D. R. 327; 
Hazard's Estate (Pa. 1916) 25 D. R. 226 reversed on ground of lack 
of jurisdiction in (1916) 253 Pa. 447, 98 Atl. 678; see excellent note on this 
case in 64 University of Pennsylvania Law Rev. 839; Cox v. Dick- 
son (Pa. 1916) 25 D. R. 804. In Levenson v. Manly (1913) 119 
Md. 517, 87 Atl. 261, A having under the will of her father who 
died in 1849, a life estate with unrestricted power of appointment by 
will only, conveyed certain property which was hers absolutely and not 
covered by the power, to trustees t>y deed in 1851, reserving a life estate 
with power of sale. A in 1867 united with the trustees in the conveyance 
of the same property upon the trust declared in the will of her father. 
A died in 1884 having appointed the property to her husband X, who was 
born in 1810, for life, and after his. death in trust for her adopted daughter 
C who was born in 1864, for life, with power of appointment by will unre- 
stricted. C died in 1894 and appointed to her husband IV, who was born 
in 1859, for life and after his death for her children. The court held the 
appointment was good, recognizing the rule that the period ran from the 
time of the creation of the power. The only point in this case was as to 
the date of the creation of the power. The period clearly ran from the 
date of the second trust deed in 1867. The court, however, seems to think 
that it ran from the date of the death of C in 1884. _ However, it made no 
difference as the limitations were good from whichever period it ran. 
Gambrill v. Gambrill (1914) 122 Md. 563, 89 Atl. 1094. 
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same position as a donee of the power to appoint by deed or will, 
and that in such case, where there is no restriction as to objects, 
the period prescribed by the Rule against Perpetuities runs from 
the time of the exercise of the power in determining the validity 
of the limitations made by its exercise. The decisions in which 
this principle has appeared will next be examined. 

In Phipson v. Turner, 77 A had power to appoint to her children 
and appointed to a daughter born at the date of the creation of 
the power, for life, and after her death to such persons as she 
should by will appoint, and in default of appointment, then to 
her sons. The daughter appointed to her husband absolutely, 
which was held a good appointment under the authority of Bray v. 
Bree 7i The appointment, however, was clearly good, even if 
the period ran from the time of the creation of the power. 

In the case of In re Flower 70 testator gave an estate to his 
daughter for life without the power of disposal during her life, 
but with power at her decease to give it to whom she pleased. 
The daughter by will gave to her son for life and after his decease 
to the use of his children. There was a very short opinion and 
without any discussion the court held the power was testamentary 
only and on the authority of Rous v. Jackson* that the period pre- 
scribed by the rule ran from the time of the exercise of the power. 

In Rous v. Jackson, the life tenant with power of appointment 
by will unrestricted as to objects exercised the power (by a will 
appointing to the trusts declared in a certain indenture) in favor of 
A for life then for B for life then to his eldest son in tail, in 
default of issue to C for life on the death of C to X for life with 
limitations over. A died, B died without issue and C died. It 
was held that X was entitled to the income which decided 
nothing as to the limitations over. The appointment to X was 
good even if the period ran from the time of the creation of the 
power because it was to a person living at the death of the donee 
of the power. The remarks of Chitty, J., as follows, on page 526 : 
"I can find no distinction between a case of a capacity to alienate 
existing by reason of a general power and a general capacity to 
alienate property," were dicta. It may be inferred from the argu- 
ment of counsel on page 523, that the circumstances that the ap- 
____________ . 

"(1834) 2 CI. & F. 453, which, however, was not in point as it was a 
case of a power to appoint by deed or will. This case is frequently cited 
in the discussions without observing this distinction: e. g. — J. L. Thorn- 
dike, 28 Harvard Law Rev. 664, 665 ; A. M. Kales, 26 Harvard Law Rev. 64. 

"(1885) 53 L. T. [N. S.] 717, s. c. 55 L. J. Ch. 200. 

"(1885) 29 Ch. D. 521. 
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pointee of the power was unborn at the time of its creation created 
an erroneous idea that the appointment was bad. if the period ran 
from the time of the creation of the power. 

In Stuart v. Babington 81 A the donee of a power to appoint 
by will unrestricted as to objects exercised the power so as to 
create limitations which would unquestionably be void if the 
period prescribed by the rule ran from the time of the creation 
of the power. The surviving trustee of the will of the donee of 
the power had committed a devastavit. The decree was made that 
the sum claimed be brought into court or in default a decree 
would be entered for the administration of the trustee's estate. 
All that was really decided therefore was that the trustees of the 
trust created by the exercise of the power were entitled to recover 
from the trustees under the will of the donee of the power, which 
did not really involve the validity of the limitations in the former 
trust as to their remoteness from the creation of the power as 
some of those limitations were good and the trustee would be 
entitled to the fund any how on that ground. Chatterton V. C. 
said that Powell's Trust was to be disapproved of and Rous v. 
Jackson and In re Flower followed. At 556 to 557 he said that — 
"The doctrine of remoteness does not apply to cases like the 
present whether the power be exercisable by deed only or by will 
only. The true distinction depends on the question whether the 
objects of the power are general or special. Where the objects are 
special in order to see whether the exercise of such a power is 
void for remoteness one must apply the test of reading the terms 
in which it is exercised into the original instrument by which the 
power was created; and if the gift would in the original instru- 
ment be within the rule against perpetuities it is void, but for the 
reasons I have stated this rule does not apply here." 

It will be observed that in the two cases of Phipson v. Turner, 62 
and Rous v. lackson 83 the appointments were good even if the 
period ran from the time of the creation of the power, and the 
remarks of the court, therefore, were dicta; that the case of 
Stuart v. Babington 8 * raised a question only of the title of the 
trustee to the trust fund, and is not, therefore, a very clear 
authority. This leaves only In re Flower 85 as a square decision 

"(1891) L. R. 27 Ir. 551. 

"(1838) 9 Sim. 227. 

"(1885) 29 Ch. D. 521. 

"(1891) L. R. 27 Ir. 551. 

"(1885) 53 L. T. [N. S.] 717. 
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in favor of the proposition that the period runs from the time 
of the exercise of the power. 

The English judges who have said that the period runs from 
the time of the exercise of the power, were probably uncon- 
sciously influenced by the principle that the donee of a special 
power of appointment, who confers a life estate with a general 
power of appointment by will only, fully exercises the power, 
and releases the estate from the restrictions imposed by the creator 
of the power. It seems to have been assumed, without due 
examination, that the principle was the same when the Rule 
against Perpetuities was involved; 86 that since a power of abso- 
lute disposal by will was sufficient to clear the property from 
the restrictions as to objects, it was a sufficient ownership to stop 
the running of the period prescribed by the Rule against Per- 
petuities. The two cases are not the same. In the first case, 
it is simply a question of intention of the donor of the power, of 
whether his purpose in creating the power restricted as to objects 
is sufficiently observed when the donee appoints to the objects a 
life estate with general power of appointment by will only. It 
seems that it is. 

In the case of the Rule against Perpetuities, however, there is 
no question of intention ; it is a question of fact. Can the donee 
give himself the fee? The loose use of the phrase, absolute power 
of disposal, as describing a situation, which sufficiently fulfills 
the intention of the donor of the power, will not justify an applica- 
tion on analogy of the Rule against Perpetuities to the same state 
of facts, when the application of the rule invoked, is only proper 
in the case where there is in fact a power to dispose of the whole 
estate. 

It is not a question of whether the donee is practically the 
owner. The question is, is he in fact the owner or may he be 
regarded as such an owner by way of fiction? That fiction cannot 
be entertained unless the circumstances are such that the donee 
might have made himself the owner, which he can only do when 
there is a power of appointment by deed as well as by will. 87 

"See Gray, Rule against Perpetuities (3rd ed.) § 526a. 

"The question has been discussed in the following articles: Mr. Kales, 
General Powers and the Rule against Perpetuities, 26 Harvard Law Rev. 
64, argues that the period prescribed by the rule runs from the time of 
the exercise. Mr. Gray, General Testamentary Powers, and the Rule 
against Perpetuities, 26 Harvard Law Rev. 720, reprinted in appendix L., 
Rule against Perpetuities (3rd ed.) at p. 652, supports the view which he 
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When the power to appoint by will unrestricted as to objects 
is conferred on an unborn person, and the view is adopted that 
the period prescribed by the rule runs from the time of the creation 
of the power, the limitations under the power may arise on a 
remote contingency and will therefore be void. 88 

If, on the other hand, the period prescribed by the rule runs 
from the time of the exercise of the power, then the power can- 
not be exercised at a period remote from any time. The same 
principle therefore applies as has been referred to in the case 
of a power to appoint by deed or will conferred on an unborn 
person. 

POWERS OF REVOCATION. 

A power of revocation is a power reserved by the settlor of 
a trust to revoke the trust. Upon the revocation of the trust, 
a new interest will arise, either in the settlor or such other 
objects as he shall declare. Such a power is not exercisable by 

took in the second edition of his book that the period prescribed by the 
rule runs from the time of the creation of the power, and Mr. J. L. Thorn- 
dike, General Powers & Perpetuities, 27 Harvard Law Rev. 705, supports 
Mr. Kales. The sole point in controversy between these learned com- 
mentators seems to be whether the donee of a life estate, with general 
power to appoint by will, is in fact an absolute owner. Mr. Kales sup- 
ported by Mr. Thorndike takes the ground that the period runs from the 
time of the exercise of the power, because the donee is practically the 
owner, as he can at the moment of his death by virtue of the power do 
anything with the property that an absolute owner can do, to which Mr. 
Gray answers — that a man cannot in the eye of the law be at the same 
time alive and dead; that so long as he is alive the condition necessary 
for the exercise of the power is not fulfilled, and after he is dead he can- 
not be an appointee; that where a power to appoint by deed is given, 
the donor means that at some time on some condition the donee shall 
have the fee, it would be more accurate to say, may have the fee, if he 
so desires; but where he gives a testamentary power only he distinctly 
means that the donee shall not have a fee, more accurately, can never have 
the fee as long as he lives. To which it may be added that the donee_ of 
the power cannot cause the property to devolve on his heirs by dying 
without a will, unless the limitation is to his heirs in default of appoint- 
ment. Mr. Kales, 26 Harvard Law Rev. 66, uses this rather remarkable 
illustration when he says: "For instance, if a donee were given a general 
power to appoint by deed or will when he reached thirty or married, it 
would be stupid to say that he was not practically the owner before he 
reached thirty or married, and, therefore, could not be practically the 
owner when he reached that age or married. In the same way, it will not 
do to say that because a donee, is not practically the owner before his 
death, he cannot be practically the owner at the moment of his death." 
Mr. Kales is fencing with windmills. No one has appeared in the dis- 
cussion stupid enough to make such an argument. 

a Mr. Gray, Rule against Perpetuities (3rd ed.), § 475, says that the 
power is void. If, however, the exercise of the power is expressly con- 
fined within the period prescribed by the rule, the limitations may be valid 
if they vest in time. Gray, Rule against Perpetuities (3rd ed.) §§ 474B, 
475, 476. 
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an owner of the fee but by a person having no interest in the 
property or an interest less than the absolute ownership. The 
limitations, therefore, under such a power arise out of the power 
not out of the ownership, and must be regarded as made by the 
donor of the power. The circumstance that the donor and donee 
are the same person, while at first sight confusing can make no 
difference to the principle involved. It seems, therefore, as if the 
period prescribed by the rule begins to run from the time of the 
reservation of the power, for which statement, however, no author- 
ity has been found. 89 

A distinction has been drawn between the power of revoca- 
tion exercisable only by the settlor, and therefore limited to his 
life and a power exercisable by the settlor, and, for instance, his 
heirs, and thus exercisable at a period remote from the time of 
the reservation of the power. The power in the first case is 
said to be valid, and, in the latter case void. This involves the 
erroneous notion that the power may be remote. The power 
reserved to the settlor during his life only may be exercised so as 
to create limitations vesting at a period remote from the time 
of the reservation of the power. 90 

SUMMARY. 

We may summarize the discussion as follows: The ulterior 
object of the Rule against Perpetuities is to promote alienability, 
which it accomplishes by destroying those future interests which 
do not vest within a certain period, and by so doing hastens the 
restoration of the property to its former condition of absolute 
ownership in one individual, the state of affairs most favorable 
to alienability. The Rule against Perpetuities is not called for 
unless the absolute ownership is split up into a series of estates, 

a Cf. ' Lewis, Perpetuities, 565; Third Report, Real Property Commis- 
sioners (1833) 34; Genet v. Hunt (1889) 113 N. Y. 158, 21 N. E. 91, 
where the settlor reserved a life estate with power to dispose by will and 
it was held that under the provisions of the N. Y. Revised Statutes the 
period of lawful suspension of alienation ran from the time of the creation 
of the power. Heermans v. Robertson (1876) 64 N. Y. 332, where there 
•was a conveyance in trust for sale reserving a life estate with power of 
disposal by will and no clause of revocation. A subsequent sale by the 
grantor to a third party was held in a controversy between the trustee and 
third party to vest a good title as against the trustee because it operated 
in equity as an enforcement of the trust. 

"In Grange v. Tiving (1665), O. Bridgman 107, a power of revocation 
was reserved and exercised at apparently a period remote from the date 
of reservation, and no question of the application of the Rule against 
Perpetuities was raised, which is not surprising in view of the early date 
of the case. 
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and the period prescribed by the rule begins to run from the 
time the absolute ownership is divided, and a new period cannot 
start until the fee has been restored to its former condition, which 
restoration may be accomplished In fact or by way of fiction. 

Some of the future estates may arise by the execution of a 
power, which may be exercised to create a link in the chain of 
limitations or may be exercised independently of and without any 
effect on the limitations. 

The Rule against Perpetuities, therefore, applies to the interest 
created by the power and not to the power, and it is inaccurate 
and confusing to speak of a power as void because remote. The 
question in considering the application of the Rule against Per- 
petuities to limitations arising under the exercise of the power is 
whether the period prescribed by the rule runs from the time of 
the creation of the power or from the time of its exercise. 

A destructible power is a power exercisable as to a legal title, 
which title is subject to the uncontrolled disposition of the abso- 
lute owner, and therefore the power exists only by the sufferance 
of such owner. All limitations made by the exercise of such a 
power are regarded as made by the absolute owner, and their 
validity is judged by the remoteness from the time of the exercise 
of the power. 

Powers may be classified as follows: (a) Powers in an 
executor, (b) Powers in a trustee, (c) Powers in trust, 
(d) Powers of appointment, (e) Powers of revocation. 

(a) POWERS IN AN EXECUTOR. 

Powers in an executor may be regarded as destructible by 
those having a vested interest under the will, if such interest vests 
within the period prescribed by the rule. In such a view, the 
period prescribed by the rule will run from the time of the exer- 
cise of the power. On the other hand, such powers may be 
regarded, from the nature of the objects they serve as exercisable 
only within a certain period after the testator's death. In this 
view the period prescribed by the rule runs from the time of the 
creation of the power, and since such powers will rarely be 
exercisable except within a reasonable period after the testator's 
death, which reasonable period will generally be twenty-one years, 
the limitations made by the exercise of the power will be valid 
if they vest within the period prescribed by the rule measuring 
from the time of the creation of the power. 
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(b) POWERS IN A TRUSTEE. 

Powers in. a trustee may be exercisable as to the equitable 
title or as to the legal title, and a distinction may be drawn 
between the two cases. Powers over the equitable title are powers 
to change or create limitations, while the ownership of the prop- 
erty is in the divided condition created by the donor of the trust, 
and therefore the validity of the limitations made by the exercise 
of such powers are to be judged by the remoteness from the time 
of the creation of the power. Where the power is over the legal 
title, its exercise has no effect on the limitations of the trust. It 
is not a power which is exercised to create any estate during the 
split-up condition of the ownership. When such a power is 
limited to be exercised within the period prescribed by the Rule 
against Perpetuities, dating from the time of the creation of 
the power, it is universally agreed that the limitations made by 
its exercise are valid if they vest within the same period.' 1 No 
case has arisen of a limitation created by the exercise of such a 
power vesting beyond such period. 

Where the power over the legal title is exercisable at a period 
remote from its creation, it has been generally assumed in practice 
that the limitations created by its exercise are valid without any 
statement of the time from which the period prescribed by the 
rule begins to run. No case has arisen on the point, and strong 
argument has been made that the limitations created by the exercise 
of such a power are void, apparently on the assumption that the 
period prescribed by the rule runs from the time of the creation 
of the power. This argument seems to assume that such a power 
exercisable during the continuance of a lawful trust extending 
into the remote period will be void without explaining the incon- 
sistency. 

It is submitted that the true view is that the period prescribed 
by the rule runs from the time of the exercise of the power 
because no limitations or interest in the property are created, and 
those limitations which have been created by the donor of the trust 
or may be created by his authority are unaffected. 

A power to lease does not authorize the creation of any limita- 
tion of the estate and really operates to make the lease binding 
against a title vesting after the expiration of the title of the party 
making the lease. The period, therefore, runs from the time of 

"This, however, is not the statement in the books. It is generally said 
that the power is valid. 
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the exercise of the power. The notion that a long lease violates 
the Rule against Perpetuities is obviously entirely without weight. 

(c) POWERS IN TRUST. 

A power in trust is where property is directed or authorized 
to be sold and a disposition made of the proceeds. It is clear in 
this case that the period prescribed by the rule runs from the 
time of the creation of the power because the disposition of the 
proceeds is a gift of the donor of the power. The law on this 
point is perfectly clear. 

(d) POWERS OF APPOINTMENT. 

A power of appointment may be restricted as to the objects in 
favor of which it may be exercised or it may be exercisable in 
favor of anyone. A distinction is to be drawn between the two 
cases. Where the power is restricted as to objects, the donee of 
the power is considered as making limitations by authority of the 
donor of the power and the period prescribed by the rule runs 
from the time of the creation of the power. Where, however, 
the power is unrestricted as to its objects, a distinction is to be 
drawn between the case of a power exercisable by deed or will 
and a power exercisable by will only. Where the power is exer- 
cisable by deed or will, the donee of the power can give himself 
the entire interest by exercise of a power of appointment by deed. 
He is therefore regarded by way of fiction as being the absolute 
owner and as having done that which he might have done, unless 
he in fact by deed appoints otherwise. When, therefore, he exer- 
cises the power by will, he exercises a power which exists only 
by his sufferance as an absolute owner, and the period prescribed 
by the rule runs from the time of the exercise of the power, and 
if, he by deed in his lifetime, appoints an estate less than an 
absolute estate, he has not given himself the fee, and the period 
prescribed by the rule runs from the time of the creation of the 
power. 

Where the power is exercisable by will only, a difference of 
opinion exists. It is sometimes said that the donee of the power 
is an absolute owner and as such in the same position as the donee 
of a power exercisable by deed or will, and the period should 
therefore run from the time of the exercise of the power. This 
is probably the law in England. The cases in this country are 
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uniformly to the effect that the period runs from the time of the 
creation of the power. 

(e) POWERS OF REVOCATION. 

A power of revocation is clearly a power exercisable by delega- 
tion of the donor of the trust. He reserves to himself by grant 
a power to create or effect limitations, and since such a power 
springs from the deed of trust, it is dependent on it, and the period 
prescribed by the rule runs from the time of the creation of the 
power, which, in these cases, will always be from the date of the 
deed of trust, since a power of revocation cannot be created by 
will. 

Roland R. Foulke. 

Philadelphia, Pa. 



